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Introduction

International law straddles an ever-changing world of theory and practice, and it
always has. It has before it the heady task of remaining relevant in the face of both
widespread compliance and widespread violation, and in doing so, it must adapt to present
predicaments while retaining an integrity that can command compliance. It is one of
international law’s great paradoxes, furthermore, that even as it insists that it is “above”
politics, it is quintessentially “of” politics. It is, after all, the by-product of the complex
machinations of states and other actors jockeying for advantage in a crowded landscape of
disparate interests and
resources.
Copyright
© limited
2010
Columbia University Press
International humanitarian law, a set of rules and standards that seeks to legally
determine who “matters” and who “does not,” and how, in situations of armed conflict,
necessarily operates within this reality. As President of the Supreme Court of Israel Aharon
Barak put it in the 2002 Ajuri v. IDF Commander case, “‘[e]ven when the cannons speak and
the Muses are silent, law exists and operates, determining what is permitted and what
forbidden, what is lawful and what unlawful.’”1 The law in this context fundamentally roots
itself in a commitment to distinction, and from this principle springs the balance of
international humanitarian law, including the principle of proportionality. Indeed, without
this commitment to distinguish, according to the Commentaries to the 1977 Additional
Protocol I to the 1949 Geneva Conventions (AP I), international humanitarian law would
collapse, so crucial is this “foundation on which the codification of the laws and customs of
war rests.”2
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This chapter critically examines the principle of proportionality under international
humanitarian law and contextualizes its vulnerabilities by looking at Israel’s actions during
Operation Cast Lead in the Gaza Strip between December 27, 2008, and January 18, 2009. It
begins by providing a black letter law overview of the principle. Although widely accepted,
the proportionality principle suffers from significant shortcomings that impact its usefulness
as a predictable tool for distinguishing between the lawful and the unlawful, particularly in
the context of asymmetrical warfare.3 These shortcomings exist at both a theoretical level, in
the abstract, and at a practical level. To focus these discussions, the second half of this
chapter looks at the largely negative international reaction to Israel’s actions during
Operation Cast Lead. This reaction, which was, and has been, typically couched with a
feigned certainty that belies and leaves unanswered the theoretical shortcomings of the
principle of proportionality, suggests that, more often than not, proportionality acts as the
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paradigm of power.
ultimate exemplar of law used instrumentally, as a tool to further a particular politics and

The Principle of Proportionality under International Humanitarian Law
As alluded to above and as the International Court of Justice (ICJ) stated in the 1996
Legality of the Threat or Use of Nuclear Weapons (Nuclear Weapons) case, the principle of
distinction acts as one of international humanitarian law’s “cardinal principles.”4 Indeed, it is
a “first principle.” Article 48 of AP I, which Dinstein describes as embodying the “kernel of
LOIAC [i.e., law of international armed conflict] as it currently stands,”5 gives the clearest
statement of this principle. Calculated to “ensure respect for and protection of the civilian
population and civilian objects,” it juxtaposes the “civilian population” with “combatants”
and “civilian objects” with “military objectives” and only permits of operations directed
against military objectives.6 Operations that are directed against anything other than military
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objectives, which is to say, operations that are directed against civilian objects, will, by
definition, violate the principle of distinction.7
Assuming that a party to a conflict has complied with the principle of distinction, it
will also need to satisfy the related yet distinct principle of proportionality. In AP I, this latter
principle appears in articles 51(5)(b), 57(2)(a)(iii), and 57(2)(b). The first of these articles
frames proportionality within the context of discrimination, or the prohibition of
indiscriminate attacks, while the latter two articles operate within the context of
precautionary measures that must be taken to ensure compliance with international
humanitarian law. These two sets of understandings of proportionality, although not
substantially different as a matter of law, are best considered separately.8
As just stated, article 51(5)(b) couches the principle of proportionality within the
context of indiscriminate attacks and the prohibition of them. Specifically, it gives as an
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civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which
example of an indiscriminate attack one which “may be expected to cause incidental loss of

would be excessive in relation to the concrete and direct military advantage anticipated.”
Attacks that fall foul of this provision will be both disproportionate and a type of
indiscriminate attack.
The two provisions of AP I that require a proportionality assessment but that do so
within the context of precautionary measures are articles 57(2)(a)(iii) and 57(2)(b). The
balancing language in these two articles exactly replicates the language in article 51(5)(b), an
attack which may be “expected to cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which would be excessive in relation to
the concrete and direct military advantage anticipated.” The implications here are
unsurprising: planners and decision makers cannot authorize the launching of
disproportionate attacks9 and must cancel or suspend attacks if their disproportionate nature
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“becomes apparent.”10 Put differently, article 57(2)(a)(iii) upholds the principle of
proportionality at the authorization stage while article 57(2)(b) acts at the stage during which
an attack that was determined to have been proportionate but that is later determined to be
disproportionate has already been authorized or may be underway. Clearly, these
precautionary measures are meant to lessen the likelihood of indiscriminate and other types
of unlawful attacks.
By definition, of course, AP I only creates legally-binding rights and obligations for
states that are parties to it,11 and the fact that it does not apply to non-states parties implies the
non-applicability of all of its provisions as such, including those that specifically prohibit
disproportionate attacks, namely articles 51(5)(b), 57(2)(a)(iii), and 57(2)(b). This means that
parties to an armed conflict that are not also parties to AP I will, as a matter of international
treaty law, be completely free to disregard all of its provisions as such, for the simple reason
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by those principles of international humanitarian law that exist under customary international
that they have not consented to be bound by them. Such states will, however, remain bound

law in addition to and alongside, in parallel to, AP I.12
To what extent, then, does the principle of proportionality also exist under customary
international humanitarian law? As the ICJ put it in the Nuclear Weapons case, international
humanitarian law’s “fundamental rules. . .constitute intransgressible principles of
international customary law,”13 and according to the International Committee of the Red
Cross’ (ICRC) Customary International Humanitarian Law (CIHL), much, if not all, of what
AP I understands by proportionality is also binding as a matter of customary international
law, as regards both the prohibition of indiscriminate attacks and within the context of
precautionary measures. Specifically, CIHL exactly replicates article 51(5)(b)’s
proportionality language and holds that this obligation reflects customary international law in
both international and non-international armed conflicts.14 Rules 18 and 19 of CIHL,
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furthermore, effectively recognize as being binding as a matter of customary international
law in both international and non-international armed conflicts articles 57(2)(a)(iii) and
57(2)(b) of AP I.15

The Problem with Proportionality: Theory and Practice, with Specific Reference to Operation
Cast Lead
The principle of proportionality is firmly-entrenched in international humanitarian
law discourse, and it applies in both international and non-international armed conflicts and
does so as a matter of both international treaty law and customary international law. The
language of the proportionality balancing test, furthermore, is consistent as regards both the
prohibition of indiscriminate attacks and within the context of precautionary measures: the
attacks at issue are those which “may be expected to cause incidental loss of civilian life,
injury to civilians, damage to civilian objects, or a combination thereof, which would be
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Although simply stated, however, the proportionality balancing test suffers from a
excessive in relation to the concrete and direct military advantage anticipated.”

number of significant shortcomings, and these must be addressed and admitted, frankly and
honestly. The following sections explore some of these problems as a matter of both theory
and practice, with an examination of Operation Cast Lead to contextualize the latter.

Theory
Clearly, the language of the proportionality balancing test involves trade-offs. It
requires the identification of expectation and balancing based on a vague notion of what can
be considered “excessive,” with considerations of the civilian and a forward-looking
anticipation of “concrete and direct military advantage” on opposite sides of the scale. Given
the death and destruction that are inherent in armed conflict, one might think, or perhaps even
hope, that these trade-offs would be taken seriously by all those concerned and that this
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would engender a certain hesitancy to “pull the trigger.” At the same time, however, it should
also be acknowledged that war is meant to be fought, and to be fought effectively. As United
States General George S. Patton bluntly put it in 1944, “[w]ar is a bloody, killing business.
You’ve got to spill their blood, or they will spill yours.”16
Bearing such tensions in mind, to what extent can it be said that the language of the
proportionality balancing test as such provides a tangible clarity to the proportionality
principle? Put differently, to what extent does it actually assist in being able to interpret the
principle, to apply it, and to do so in a predictable way, as a matter of law? It is helpful to
begin this inquiry by looking at the Commentaries to AP I.
Section I of part IV of AP I, which contains both articles 51 and 57, deals with the
general protection of civilians from the effects of hostilities and provides a general picture.
According to its Commentary, the adopted text is “not always as clear as one might have
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those who will have to apply the rules.” The Commentary continues by stating that the
wished, but [according to it,] it seemed necessary to leave some margin of appreciation to
17

effectiveness of the protection provisions depends upon the desire of the parties to the
conflict to act humanely and in good faith.18 Of course, this latter variable, good faith, adds
very little to the discussion since the 1969 Vienna Convention on the Law of Treaties already
requires states parties to perform their treaty obligations in good faith19 and to interpret
treaties “in good faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose.”20
The Commentaries to the articles in AP I that specifically contain the proportionality
balancing test, namely articles 51(5)(b), 57(2)(a)(iii), and 57(2)(b), add to this unsettling
sense of ambiguity. Article 51’s Commentary, for example, notes that its paragraph five had
been criticized for its “imprecise wording and terminology”21 and, while recognizing an at
least partial justification for these concerns, again stresses the importance of good faith and a
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“desire to conform with the general principle of respect for the civilian population.”22 Article
57’s Commmentary, unsurprisingly, echoes these concerns. Acknowledging that the terms of
article 57 are “relatively imprecise and are open to a fairly broad margin of judgment,”23 it
puts great trust in both good faith and common sense as interpretative tools, although it fails
to define the substance of either of these concepts as a matter of law.24
The academic literature is largely in agreement with this acknowledgment of the
question-begging nature of the proportionality balancing test under international
humanitarian law. Schmitt, for example, states about the principle of proportionality that
“there is no question that [it]. . .is among the most difficult of LOIAC norms to apply.”25
Rogers, noting that proportionality is “more easily stated than applied in practice,”26 stresses
that greater care to minimize potential risks to civilians may actually expose attacking forces
to increased risks of harm.27 How is balancing to be done in this context, and to be done
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incontrovertible conclusions as a matter of law? Should it? Or, rather, to quote Sloane, is the
within the law, predictably? Does the proportionality balancing test lead to singular,

“problem. . .not that international law provides the wrong answers. . .; it is that often it
provides no answer or only a very abstract one[?]”28
Consider one side of the scale in the proportionality balancing test, the concept of the
“concrete and direct military advantage anticipated.” How does international law as such, if it
can, distinguish between the concrete and direct natures of anticipated military advantages?
Does “concrete” mean definite? Tangible? Reasonably definite? Reasonably tangible? Should
“direct” be understood in contradistinction to indirect? Whose direct? Whose indirect? Is the
fact that the Commentary to article 57 concludes that the phrase “concrete and direct” was
“intended to show that the advantage concerned should be substantial and relatively close,
and that advantages which are hardly perceptible and those which would only appear in the
long term should be disregarded”29 a source of comfort, or is it redundant? What about the
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concept of anticipation? Does it leave the law hopelessly mired in the “sphere of expectation
rather than arithmetic[,]. . .never. . .a job for one’s pocket calculator[?]”30 And as to “military
advantage anticipated,” is this to be broadly interpreted, as the Eritrea-Ethiopia Claims
Commission did in a 2005 partial award31 and as seems to be indicated by the analogous
international criminal law provision in the 1998 Rome Statute of the International Criminal
Court (ICC)?32 Other questions, of course, could also be asked, but like these, they do not
admit of easy answers.33
The Final Report to the Prosecutor by the Committee Established to Review the
NATO Bombing Campaign Against the Federal Republic of Yugoslavia (Final Report), which
was released in 2000, attempted to provide some general parameters to these and other
questions related to the proportionality balancing test.34 It did this by collapsing the heavy
burden of decision making on the shoulders of the “‘reasonable military commander.’”35 At
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education, and combat experience will likely influence what can conceivably be considered
the same time, however, it acknowledged that the decision maker’s values, background,

excessive, or less than, or perhaps even just not quite, excessive.36 As Dinstein notes,
particular facts and circumstances will also play an important role in these determinations.37
It is precisely the absence of what Schmitt calls a “common currency of evaluation”38
that makes the task of the “reasonable military commander” so difficult, and so legally
inconclusive. As Kalshoven suggests, what is at issue is an “agonizing dilemma in which the
law cannot provide a clear-cut answer.”39 A committed pacifist and an “ends justifies the
means” militarist may both argue their cases using the language of the proportionality
balancing test, referring to good faith and other interpretative tools in so doing, but it is
scarcely believable that they will reach the same legal conclusions. To contend otherwise is
to wish for an objectivity, certainty, and integrity in the law related to proportionality that
simply does not exist.40
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Practice: Operation Cast Lead
If the language of the proportionality balancing test as such, assisted by whatever
interpretative tools one might wish to bring to bear on the matter, such as a sense of
humanity, good faith, common sense, or a combination of these interpretative tools or
perhaps even others, does not, and cannot, of itself bring a tangible clarity to the
proportionality principle as a matter of law, then perhaps an examination that shifts the
discussion from theory to practice will be more satisfying. Perhaps the lawyerly tendency to
analyze to excess, to argue for argument’s sake, problematizes proportionality in theory but
does not hold up in practice, where there might actually exist a common understanding of the
principle. A look at the largely negative international reaction to Israel’s actions in Gaza
during Operation Cast Lead, however, suggests that the proportionality principle’s theoretical
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This section exposes some of these practical shortcomings by separately looking at
shortcomings are only exacerbated in practice.

how different actors, both state and non-state, have grappled with the substance of
proportionality in the context of Operation Cast Lead and, just as importantly, at the process
through which these discussions have taken place. As regards the latter, particular attention is
given to the United Nations Fact-Finding Mission on the Gaza Conflict (Fact-Finding
Mission).
The Substance of Proportionality
Israel launched Operation Cast Lead in a particular context. That context involved
hudnas, or ceasefires, with Hamas that had given the group tactical advantages when it had
been militarily weak and opportunities to regroup, opportunities that had effectively allowed
it to fight, and to fight more effectively, another day.41 The years immediately prior to
Operation Cast Lead, of course, had seen Israel’s disengagement from Gaza, the election of
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Hamas and the routing of Fatah in Gaza, an increasingly bellicose and apocalyptic posture by
Iran, with its support for Hamas ever-present and central, and thousands of rockets being
launched into southern Israel from Gaza.42 These years had also seen international pressure of
a diplomatic nature, an Israeli blockade of Gaza, and indirect negotiations.43 The
génocidaires of Hamas, however, buttressed by their constitutional and religious
commitments to “kill the Jews,”44 had strengthened their position, and Israel responded with
Operation Cast Lead. As Israeli President Shimon Peres put it at the beginning of Operation
Cast Lead, “we cannot permit that Gaza will become a permanent base of threatening and
even killing children and innocent people in Israel for God knows why.”45
Given that the proportionality principle has become what Walzer refers to as the
“favorite critical term in current discussions of the morality of war,”46 it is unsurprising that
the international reaction to Operation Cast Lead seized upon this legal term of art and its
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prominently in this regard. United Nations Secretary General Ban Ki-Moon, for example,
close kin, the “excessive,” in condemning Israel. International organizations figured

who had been “saddened. . .profoundly,”47 condemned the “excessive use of force by
Israel.”48 For President of the United Nations General Assembly Miguel d’Escoto
Brockmann, Operation Cast Lead was “wanton aggression [and]. . .[a d]isproportionate
military response.”49 Asma Jahangir, chairperson of the coordinating body for independent
United Nations human rights experts, criticized Israel in the following terms: “[t]he use of
disproportionate force by Israel and the lack of regard for the life of civilians on both sides
cannot be justified by the actions of the other party. They constitute clear violations of
international human rights and international humanitarian law.”50 United Nations Special
Rapporteur on the Situation of Human Rights in Palestinian Territories Occupied Since 1967
Richard Falk issued a statement on the first day of the operations, December 27, 2008,
condemning Israel’s “[d]isproportionate military response.”51 Similar criticisms came from
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the Presidency of the Council of the European Union52 and many states.53 The League of
Arab States-commissioned Report of the Independent Fact-Finding Committee on Gaza: No
Safe Place (No Safe Place), released in April 2009, concluded that there was “no evidence
that any military advantage was served by the killing and wounding of civilians or the
destruction of property”54 and that “buildings were destroyed not for any military advantage
or for reasons of military necessity but in order to punish the people of Gaza for tolerating a
Hamas regime.”55
Across the globe, demonstrations by members of civil society, “in defense of peace,”
also criticized Operation Cast Lead. Admittedly, some of these protests devolved into blatant
expressions of anti-Semitism,56 expressions that only seemed to confirm Israeli Prime
Minister Ariel Sharon’s concerns, voiced before the Knesset in January 2005, that “[t]his
phenomenon of Jews defending themselves and fighting back is anathema to the new antiSemites.”57 Words such as “proportionality” and “excessive” were frequently bandied about
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as emotional crutches, and one did not get the sense that the legal nature of these terms was
either known or appreciated.58 The title of an opinion piece published on January 11, 2009, in
London’s Sunday Times by over two dozen prominent, mostly United Kingdom-based
international lawyers typified the mood: “Israel’s Bombardment of Gaza is Not SelfDefence—It’s a War Crime” (“Israel’s Bombardment”).59
In their seeming adjudications of the law proprio motu, however, it is unclear exactly
how these international organizations, states, and members of civil society arrived at their
apparently so conclusive judgments that Israel’s actions during Operation Cast Lead had so
obviously violated the substance of proportionality as such. Even when they seemed
cognizant of the fact that the legal balancing test for proportionality applies in both
international and non-international armed conflicts and that it does so as a matter of both
international treaty law and customary international law, these actors hardly hesitated to
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conclude that the attacks at issue were disproportionate rather than, for example, less than, or
perhaps even just not quite, disproportionate. In other words, there was little qualification,
and more than a hint of what Kennedy calls “self-confident outrage.”60 Where had
proportionality’s inherent flexibility and ambiguity gone? Had they been concealed for the
sake of more convincing and powerful argument, for the sake of “the cause”?
A cynical, though perhaps not inaccurate, explanation might be that “disproportionate
attacks” are simply those that emanate from parties to conflicts that particular “namers” and
“shamers” do not want to “win,” regardless of the largely indeterminate and complex
balancing between civilian and military considerations that the proportionality principle
formally requires as a matter of law.61 As Walzer notes, Operation Cast Lead “was called
‘disproportionate’ on day one, before anyone knew very much about how many people had
been killed or who they were.”62
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discounted and undoubtedly explains some of the largely negative international reaction to
While the use of legal language for political purposes cannot, and should not, be

Operation Cast Lead, as does the fact that it was a Jewish state, indeed, the Jewish state, that
was in the dock in the court of world public opinion, another explanation seems to be a
fundamental misunderstanding of the substance of the proportionality principle itself, the idea
that it somehow prohibits “extensive” collateral damage as a matter of law.63 In fact, many of
the criticisms of Operation Cast Lead that based themselves in (dis)proportionality expressly
made their claims in ways that seemed to have assimilated, in error, “excessive” with
“extensive.”64
To give a few examples, consider that Chairperson Jahangir “call[ed] on all parties to
immediately cease all actions that result in civilian casualties, or put them at great risk.”65
Special Rapporteur Falk lamented “extensive” civilian casualties and “extensive” damage to
both public and private property in Gaza.66 In its discussion of indiscriminate and
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disproportionate attacks in the context of war crimes, No Safe Place decried, and thus
presumably sought to make of legal relevance, “massive destruction” that had taken place to
Gazan hospitals, mosques, private homes, schools, government buildings, businesses and
factories, United Nations facilities, and farmland.67 These discussions seem to imply that
international humanitarian law gives dispositive weight to “extensive” damage, particularly
to civilian objects and to civilians themselves but perhaps not even exclusively to them, in
assessments of proportionality.
The legal test for (dis)proportionate attacks, however, focuses only on those attacks
which “may be expected to cause incidental loss of civilian life, injury to civilians, damage to
civilian objects, or a combination thereof, which would be excessive in relation to the
concrete and direct military advantage anticipated.” What may be “excessive” need not be,
though it may be, “extensive,” and what may be “extensive” may be, though it need not be,
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damage in addition to the already-existing positive law obligation to avoid excessive damage
“excessive.” In fact, to suggest that proportionate attacks must necessarily avoid extensive

risks effectively subjecting parties to an armed conflict to tying not one but both of their
hands behind their backs.68 Indeed, as Chief Prosecutor of the ICC Luis Moreno-Ocampo put
it in his February 9, 2006, response to communications that he had received concerning Iraq,
“[u]nder international humanitarian law and the Rome Statute, the death of civilians during
an armed conflict, no matter how grave and regrettable, does not in itself constitute a war
crime.”69
Indeed, international humanitarian law in general and the principle of proportionality
in particular are the great facilitators of death and destruction in armed conflict, “extensive”
or otherwise. Put differently, as long as the casualties at issue can “fit” and be “argued
within” the formal constraints of law, there will be no violation of law. What is at issue is a
discourse of blood sacrifice, since “the rule opens latitude for non-excessive civilian
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casualties and merely prohibits attacks that are likely to exceed its imagined limit. This
latitude is where sacrifice occurs—beyond this, it is murder.”70 As Kennedy notes, “[l]aw
enable[s], frames, channels and legitimates the practice of war,”71 and there is no need to
pretend otherwise.
If the largely negative international reaction to Operation Cast Lead generally failed
to rigorously parse and apply to the facts identified expectation and a balancing based on a
vague notion of what can be considered “excessive,” with considerations of the civilian and a
forward-looking anticipation of “concrete and direct military advantage” on opposite sides of
the scale, and confused “excessive” with “extensive,” it also reflected a fundamental
confusion as to the actual extent of the collateral damage in Gaza.
Consider the following accounts, arranged chronologically, of collateral damage
during the December 27, 2008-January 18, 2009, conflict:
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January 3, 2009 In the preamble to its Final Communique on the Ongoing
Israeli Assault on Gaza, the Expanded Extraordinary Meeting of the Executive
Committee at the Level of Foreign Ministers of the Organization of the
Islamic Conference stated that Operation Cast Lead had “claimed hundreds of
civilian victims, including children, women and the elderly.”72 Paragraph one
of the same Communique nuanced this damage upwards.73
January 8, 2009 In a statement in the United Nations Security Council
immediately after adoption of Security Council Resolution 1860,74 Palestinian
National Authority Minister for Foreign Affairs Riyad al-Malki asserted that
“more than 760 Palestinian martyrs have fallen, 40 per cent of them women
and children. More than 3,000 persons have been wounded, and vast damage
has been done to the basic infrastructure in the district, including United
Nations installations. . .the brutal Israeli war machine has destroyed Gaza.”75
January 11, 2009 “Israel’s Bombardment” identified the “killing of almost
800 Palestinians, mostly civilians, and more than 3,000 injuries, accompanied
by the destruction of schools, mosques, houses, UN compounds and
government buildings.”76
February 11, 2009 In his Report to the United Nations Human Rights Council,
Special Rapporteur Falk concluded as follows: as regards deaths, “[a] total of
1,434 Palestinians were killed, of whom 235 were combatants. Some 960
civilians reportedly lost their lives, including 288 children and 121 women;
239 police officers were also killed, 235 in air strikes carried out on the first
day”77; as regards injuries, “[a] total of 5,303 Palestinians were injured,
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including 1,606 children and 828 women (namely, 1 in every 225 Gazans was
killed or injured, not counting mental injury, which must be assumed to be
extensive)”78; and figures were also cited as regards the number of damaged
homes and internally displaced persons.79
February 15, 2009 According to an article published in the Jerusalem Post,
the preliminary findings of a study by the Israel Defense Force (IDF)’s Gaza
Coordination and Liaison Administration (CLA) concluded that there were
1,338 Palestinian fatalities during Operation Cast Lead, and of the over 1,200
of these whose identities had been positively identified, 880 had been
classified as either combatants or non-combatants.80 Of these 880 Palestinian
fatalities, furthermore, there were approximately two combatants killed for
every non-combatant killed, “the reverse of the impression created by
Palestinian officials during the conflict, and a world away from the Hamas
claim that just 48 of its fighters were killed.”81
March 26, 2009 Citing Israel Defense Intelligence’s Research Department, the
IDF stated that 709 of the 1166 Palestinians killed during Operation Cast Lead
were terrorist operatives; 49 of the 295 uninvolved Palestinians killed were
women, and 89 of these uninvolved Palestinians were children under 16 years
of age; and the organizational affiliation, if any, of 162 Palestinian men killed
during the conflict remained unclear, at least as of then.82
April 2009 No Safe Place cited disparate figures, from a variety of sources, as
to the precise number of Israeli and Palestinian casualties, both military and
civilian.83
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April 2009 The International Institute for Counter-Terrorism at the
Interdisciplinary Center Herzliya, Israel, issued a series of reports on
casualties in Gaza during Operation Cast Lead.84 These methodically combed
through various Palestinian websites and cross-referenced casualties with
organizational affiliations. Through a statistical analysis, it was concluded that
“at least 63% to 75% of the Palestinians killed in Operation Cast Lead appear
to have been specifically targeted, combat-aged males.”85
July 2, 2009 According to Amnesty International’s Israel/Gaza: Operation
“Cast Lead”: 22 Days of Death and Destruction, by the end of Operation
Cast Lead, “some 1,400 Palestinians had been killed, including some 300
children and hundreds of other unarmed civilians, and large areas of Gaza had
been razed to the ground, leaving many thousands homeless and the already
dire economy in ruins.”86
September 25, 2009 Like No Safe Place, the Report of the United Nations
Fact-Finding Mission on the Gaza Conflict (Gaza Report) arrived at but a
“ballpark figure,” between 1,166 and 1,444 Gazan fatalities.87
The disparate nature of these figures reminds one of a point that United Nations
Secretary General Kofi Annan made about the ratio of civilian to combatant casualties in

289

armed conflict situations in his March 2001 Report to the Security Council on the Protection
of Civilians in Armed Conflict: “the truth is that no one really knows. . .The victims of
today’s atrocious conflicts are not merely anonymous, but literally countless.”88
How is international law to respond in this uncertain environment? Indeed, how
should it? Given the “fog of war” and the fact that accusations have been made against Israel
for its actions during Operation Cast Lead that were later proven to be false, the most famous
of these being that the IDF had attacked a United Nations Relief and Works Agency for
Palestine Refugees in the Near East school in the Jabaliya refugee camp in Gaza,89 prudence
might suggest taking all of these figures with a “grain of salt.” This is particularly the case
given what Dershowitz calls the “‘continuum of civilianality,’” the fact that “‘civilianality’ is
often a matter of degree, rather than a bright line.”90
These disparate figures also reveal two of the great complexities of asymmetrical
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proportionality balancing test alongside this and in “real time,” complexities to which many
warfare in general, namely distinguishing between civilians and combatants and applying the

of the contributors to this volume allude. Put bluntly, Hamas has used civilians to their
military advantage as human shields, launched attacks from urban centers, and stored
weapons in mosques and in buildings with civilian living quarters.91 During Operation Cast
Lead, the urban spaces of Gaza became its fighting spaces, with the attendant intermingling
of civilians and combatants in close quarters.92 Civilian residences were taken over and used
by Palestinian forces for tactical military advantage, for attacking the IDF and as weapons
depots,93 and mosques were used for military purposes that included the storage of
Kalashnikov assault rifles, improvised explosive devices, Qassam rockets, an anti-aircraft
gun, and ammunition.94 Even a zoo in Gaza was found to have been used during Operation
Cast Lead to store a rocket propelled grenade and light arms.95 It is this strategy that
Dershowitz has called “[t]he Hamas ‘dead baby’ strategy—to cause as many civilian
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casualties as possible by firing its deadly rockets from schools and densely populated
areas.”96
Clarity in this environment, if there is to be found any, surely cannot be located in the
legal language of the proportionality balancing test as such. Rather, essentially unconstrained
by the language of law, what is at issue here is an inherently moral calculus, with different
actors interacting with and understanding the various variables differently, the “question of
whether or not the positive consequences of actions on one front morally justify the negative
consequences on another.”97 The Final Report seemed content to collapse this heavy burden
on the shoulders of the “reasonable military commander,” but does the “reasonable military
commander” also have a “reasonable morality,” and if so, what is it?

Processing Proportionality
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international law, Franck makes the point that a vaguely-phrased principle such as
In a recent article dealing with the proportionality of countermeasures under

proportionality has “created a large space for third-party decision making and has become a
staple in second-opinion discourse, whether in judicial or quasi-judicial proceedings, or in the
forums of politics and public opinion.”98 He goes on to argue that the ability of these
discussions to actually affect the actions or omissions of relevant actors will partly depend
upon the credibility of the process through which these discussions take place.99 Related to
this is the oft-cited legal maxim that “justice must not only be done but must also be seen to
be done.”
Unfortunately, the probably most high-profile international investigation of Operation
Cast Lead from the standpoint of international humanitarian law, the Fact-Finding Mission,
suffered from a number of significant “process” flaws, and these flaws seriously cut against
its credibility. Established by United Nations Human Rights Council Resolution S-9/1 to
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“investigate all violations of international human rights law and international humanitarian
law by the occupying Power, Israel, against the Palestinian people throughout the Occupied
Palestinian Territory, particularly in the occupied Gaza Strip, due to the current
aggression,”100 the Fact-Finding Mission’s underlying terms of reference had clearly already
presumed that Israel had violated its international legal obligations during Operation Cast
Lead.101 This leads one to wonder exactly what “facts” Resolution S-9/1 had been tasking the
Fact-Finding Mission with “finding,” since any process that can even pretend to credibility
surely requires ascertaining facts before reaching conclusions of law. When and through the
agency of who or what, furthermore, had Israel’s “alleged violations” of international law
morphed into categorical “violations,” as Resolution S-9/1 states? And what of the fact that
Resolution S-11/1, which the Human Rights Council adopted in late-May 2009 in response to
the major Sri Lankan offensive against the Tamil Tigers at the time, neither established a
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counterterrorism operations, all of this despite serious concerns from human rights
fact-finding mission nor inquired into possible illegalities associated with Sri Lanka’s

observers?102
It is true that there were some attempts to “massage away” Resolution S-9/1’s
unfortunate underlying terms of reference. Human Rights Council President Ambassador
Martin Ihoeghian Uhomoibhi of Nigeria, for example, who was tasked with appointing the
members of the Fact-Finding Mission, stated on April 3, 2009, that he had understood as the
Fact-Finding Mission’s mandate the independent and impartial assessment of “‘human rights
and humanitarian law violations committed in the context of the conflict which took place
between 27 December 2008 and 18 January 2009 and. . .[the provision of] much needed
clarity about the legality of the thousands of deaths and injuries and the widespread
destruction that occurred.’”103 This understanding would seem to have permitted the
investigation of possible international law violations “which took place” by Palestinian
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factions, though, like Resolution S-9/1, it also couched the Fact-Finding Mission’s mandate
in terms of “violations” rather than “alleged violations.” Ambassador Uhomoibhi’s statement
of June 15 reflected a different assertion, a mandate understood as an investigation of
“international human rights and humanitarian law violations that may have been committed
between 27 December 2008 and 18 January 2009 in relation to the conflict in the Gaza
Strip.”104
Contradicting both Ambassador Uhomoibhi’s confused signals and Resolution S-9/1
as to the actions of which parties to the conflict in Gaza could be investigated and whether
these were to be understood as prima facie “violations” or simply “alleged violations,” the
head of the Fact-Finding Mission, South African Justice Richard Goldstone, stated on April 3
that the Fact-Finding Mission’s mandate was the investigation of “substantial allegations of
war crimes and serious violations of international human rights law having been committed
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January 2009.” Adding further confusion, an official United Nations press release from
before, during and after the military operations in Gaza between 27 December 2008 and 18
105

May 8 completely contradicted Resolution S-9/1, stating that the Fact-Finding Mission’s
terms of reference were the investigation of “‘all violations of international human rights law
and international humanitarian law that might have been committed at any time in the context
of the military operations that were conducted in Gaza during the period from 27 December
2008 and 18 January 2009, whether before, during or after.’”106 Clearly, these attempts to
“massage away” Resolution S-9/1’s unfortunate underlying terms of reference were
inconsistent and convoluted, as well as perhaps also ultra vires.107 In any event, they
ultimately ended up being beside the point, since the Human Rights Council Resolution that
endorsed the Gaza Report, Resolution S-12/1, expressly “recall[ed]” Resolution S-9/1.108
The 2009 Guidelines on International Human Rights Fact-Finding Visits and Reports
(The Lund-London Guidelines) (Guidelines)109 provide a useful rubric for approaching some
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of these questions of “process” integrity as regards the Fact-Finding Mission. While they
would counsel against underlying terms of reference such as those contained in Resolution S9/1 since they “reflect. . .predetermined conclusions about the situation under
investigation,”110 the Guidelines are also useful in evaluating the question of potential bias
and particularly focus on this issue. For example, they state that “[t]he mission’s delegation
must comprise individuals who are and are seen to be unbiased.”111 The members of factfinding missions, furthermore, must be aware that “they must, at all times, act in an
independent, unbiased, objective, lawful and ethical manner”112 and “understand the need to
be unbiased and not pre-judge any issues during the mission.”113 Of course, the question of
potential bias is crucial to the credibility of fact-finding missions or, for that matter, any
attempted ad hoc adjudication of law. The words of ICJ Judge Manfred H. Lachs in his
separate opinion in the 1986 Case Concerning Military and Paramilitary Activities in and
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needs no emphasis—is bound to be impartial, objective, detached, disinterested and
Against Nicaragua are particularly worth bearing in mind in this context: “[a] judge—as

unbiased.”114
If the terms of reference of Resolution S-9/1 reflected unfortunate “predetermined
conclusions,” a perception that the members of the Fact-Finding Mission were at least
potentially biased was even more regrettable, and problematic, from a credibility standpoint.
Reasonable cases can be made that each of the delegates, Goldstone, Irish Colonel Desmond
Travers, Professor of International Law at the London School of Economics and Political
Science Christine Chinkin, and Pakistani Supreme Court Advocate Hina Jilani, could not
reasonably have been or been seen to be unbiased.
Consider that Justice Goldstone had in the past sat on the Board of Directors of
Human Rights Watch, a human rights non-governmental organization that has itself “thrown
its hat in the ring” on Operation Cast Lead.115 Goldstone had also, along with Colonel
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Travers, Jilani, and others, signed a letter, “Find the Truth About the Gaza War,” in which
they had advocated for an “international investigation of gross violations of the laws of war,
committed by all parties to the Gaza conflict.”116 Chinkin, as a signatory to “Israel’s
Bombardment,” had effectively argued and legally concluded, as early as January 11, 2009,
that Operation Cast Lead had violated the law related to the use of force and that Israel had
committed an act of aggression in Gaza.117 The full title of that opinion piece, to repeat it
again, is revealing: “Israel’s Bombardment of Gaza is Not Self-Defence—It’s a War Crime.”
Admittedly, some of these cases are stronger than others, but taken together, they are very
troubling indeed.118
Given these and other serious “process” flaws associated with the Fact-Finding
Mission, it is difficult to lend much credibility to the Gaza Report. While a critical evaluation
of its substance lies outside the scope of this chapter, suffice it to say that its hostile
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violated the principle of proportionality under international humanitarian law were
conclusions as regards Israel were as wholly to be expected as its findings that Israel had

unsurprising.119 The Gaza Report was rocket fuel for the Hamas propaganda machine.120 As
with the ICJ’s failure to recuse Judge Nabil Elaraby from participating in the 2004 Legal
Consequences of the Construction of a Wall in the Occupied Palestinian Territory case
despite an evident bias against Israel,121 however, double standards and a priori
condemnations of Israel are hardly new.

Conclusion
Asymmetrical warfare poses perhaps the greatest challenge to international
humanitarian law since the establishment of the United Nations at the end of the Second
World War and the adoption of the Geneva Conventions in 1949. Partly in response to this,
new rules and standards have proliferated in recent years, but these developments should not
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lead one to conclude that adjudications of law in this area are necessarily more predictable,
much less that they are less fraught with political bias or problems in applying abstract legal
theories to particular facts and circumstances. To use Schmitt’s phrase, the “fault lines” are
vast and varied.122
The case of Operation Cast Lead reveals these very real and complex problems in the
context of a specific asymmetrical conflict. Unsurprisingly, given what British Colonel
Richard Kemp refers to as the “automatic, pavlovian presumption by many in the
international media, and international human rights groups, that the IDF are in the wrong, that
they are abusing human rights,”123 the international reaction to Operation Cast Lead was
largely negative. But it is easier to criticize, to simply “speak truth to power,” than it is to
suggest what one would have done differently.
Those who would seek to legally condemn the IDF for particular attacks that it
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stones: how would a “reasonable military commander” have acted “more proportionately”
undertook during Operation Cast Lead should perhaps be asked the following before casting

during Operation Cast Lead, in a way that would not have been excessive and that would
have been both available and effective on the battlefield?124
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